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N January 21, 1981, the Supreme
Court, in one of its most extraordi-

nary opinions, decided the case of United States of
America v. Feodor Federenko. At issue was
whether the defendant, a seventy-four-year-old
Ukrainian-American who during World War II
had served as an armed guard at the infamous
Treblinka extermination camp, should have his
American citizenship revoked on the basis of this
newly discovered fact about his past.

The majority opinion, delivered by Justice Mar-
shall and joined in by Justices Brennan, Stewart,
Powell, and Rehnquist, ruled that Federenko's
Nazi past automatically excluded him from entry
into the United States and hence from any lawful
acquisition of American citizenship thereafter.
Justice Burger concurred in the judgment without
filing a separate opinion explaining his reluctance
to join in the majority. Justice Blackmun also con-
curred; his reservations over the majority's opin-
ion, he stated, were based on their failure to disa-
vow expressly the Court of Appeals ruling which
would permit revocation of citizenship on mere
proof that an individual had misrepresented a fact
on his petition for immigration or naturalization
if disclosure of that fact might have led to denial
of the petition. Justice White dissented, maintain-
ing that the case ought to be remanded to the
Court of Appeals for clarification of the appropri-
ate legal standard involved. Finally, Justice Ste-
vens, in what was by far the most provocative and
disturbing opinion, castigated the majority for de-
ciding the case "on a theory that no litigant
argued, that the government expressly disavowed,
and that may jeopardize the citizenship of count-
less survivors of Nazi concentration camps."

What most aroused the ire of Justice Stevens
was that the Court, in rejecting as irrelevant Fed-
erenko's defense that his behavior had been "in-
voluntary," was destroying the essential distinction
between Federenko's conduct and that of kapos
and other prisoners at Treblinka who, in one way
or another, assisted the Nazis in the processes of
extermination. As Stevens viewed it, the statutory
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provision at the heart of the case against Federen-
ko-Section 2 (a) of the Displaced Persons Act of
1948, which forbade entry by persons who "as-
sisted the enemy in persecuting civil populations"
during World War II-had to be construed as
barring entry only of persons who voluntarily as-
sisted the enemy. Any other construction would
have had the effect of excluding Jewish prisoners
who had assisted the SS in the operation of the
camps, a result clearly contrary to the intent of
Congress. In the Federenko case the Court re-
solved this dilemma by holding that:

The solution to the problem [of jeopardizing
the citizenship of Jewish survivors of extermina-
tion camps] .. lies, not in "interpreting" the
Act to include a voluntariness requirement that
the statute itself does not impose, but in focus-
ing on whether particular conduct can be con-
sidered assisting in the persecution of civilians.
Thus, an individual who did no more than cut
the hair of female inmates before they were exe-
cuted cannot be found to have assisted in the
persecution of civilians. On the other hand,
there can be no question that a guard who was
issued a uniform and armed with a rifle and pis-
tol, who was paid a stipend and regularly al-
lowed to leave the concentration camp to visit a
nearby village, and who admitted to shooting at
escaping inmates on orders from the comman-
dant of the camp, fits within the statutory lan-
guage about persons who assisted in the persecu-
tion of civilians. Other cases may present more
difficult line-drawing problems but we need de-
cide only this case.

But this solution was hardly acceptable to Stevens,
who reasoned:

Thus the Court would give the word "persecu-
tion" some not yet defined specially limited
reading. In my opinion, the term "persecution"
clearly applies to such conduct [as cutting hair,
etc.]; indeed it probably encompasses almost
every aspect of life or death in a concentration
camp.

It is remarkable in itself that a Supreme Court
opinion dealing with distinctions in culpability
between Nazi death-camp guards and prisoner col-
laborators should have been rendered in 1981,
nearly forty years after the events in question.
What is perhaps equally remarkable is that so lit-
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tle public attention, either in the daily or periodi-
cal press, has been focused on this unusual deci-
sion which addresses itself to individual responsi-
bility under the most trying of circumstances. In-
deed in many ways the decision can be viewed as
going beyond the holdings of the Nuremberg and
Eichmann proceedings, where what was involved
was obedience to "superior orders" or distinguish-
ing between right and wrong in a society said to
have gone "morally insane." Here, the issue was
whether the law can exact potentially suicidal
standards of conduct on the part of those con-
fronted with participation in the processes of de-
struction of human life.

I

LET US begin with the man at the cen-
ter of the dispute. Federenko ar-

rived in the United States in late 1949, penniless
and without family, carrying the visa issued to
him by U.S. consular authorities under the terms
of the Displaced Persons Act. He settled in Water-
bury, Connecticut, obtained employment there as
a furnace operator for the Scovill Metal Works,
and led a quiet, uneventful life until his retire-
ment in 1973. At about that time he learned that
his wife and son, who he presumed had perished
during the war, were still alive and residing
within the Soviet Union. This prompted him to
take three trips to the Soviet Union: in 1973 for
two weeks; in 1974 for three weeks; and in 1975-
1976 for fifty-one weeks. During his second trip,
his past at Treblinka came to the attention of So-
viet authorities and they detained and questioned
him at length about his service. (Later, at his trial
in the United States, Federenko was to claim that
witnesses had exonerated him of any wrongdoing
and he invited the court to travel to the Soviet
Union for the purpose of hearing such testimony.
Nothing came of the proposal.)

In 1976, upon returning from his latest trip
abroad, Federenko decided to move from Connect-
icut to Miami Beach, Florida. He hardly had time
to unpack before he was visited by agents of the
U.S. Immigration and Naturalization Service.
They had learned from information published in
a pro-Soviet Ukrainian weekly in New York that
Federenko had been a guard at Treblinka. Feder-
enko did not deny the charge. He admitted, more-
over, that he had purposely concealed and misrep-
resented this fact upon his application for a visa
to the United States in 1949. That was all the
United States Attorney for the Southern District
of Florida needed to know; within a few months,
denaturalization proceedings were filed against
Federenko. The charge: his naturalization had
been procured unlawfully and through misrepre-
sentation or concealment of material facts in viola-
tion of the Immigration and Nationality Act of
1952.

At the trial, which commenced in the United

States District Court for the Southern District of
Florida in the summer of 1977, only the facts
about Federenko's pre-war life and the events
leading up to his capture as a prisoner of war in
June 1941 went uncontested. He had been a truck-
driver in a provincial Ukrainian town until mobi-
lized into the Soviet Army immediately upon the
German invasion. Within two weeks he was cap-
tured and interned at the large German POW
camp at Chelm, Poland. Of 80,000 prisoners, half
died of starvation during the winter of 1941-42.
Federenko claimed he survived on a diet of grass
roots.

In March 1942 the German SS undertook a
search at the camp for men to be trained as con-
centration-camp guards or as auxiliary police to be
used in the liquidation of the ghettos of Eastern
Europe and the quelling of any uprisings. Feder-
enko claimed that he was "selected" for such train-
ing, and that he had no choice since refusal would
have meant risking a bullet for his impudence, or
starvation at Chelm.

The government sought to refute this version of
the facts, and to show that Federenko volunteered
for training as a guard. But its evidence-the testi-
mony of a U.S. consular official based on third-
hand sources-was too weak to meet the high bur-
den of "clear, unequivocal, and convincing" evi-
dence imposed upon the government in denatural-
ization proceedings.

The government also failed in its next task.
Federenko maintained that after undergoing
training at the SS's Travinicki camp he did a short
stint at the Lublin ghetto, and then was trans-
ferred to Treblinka in April 1942. While at Tre-
blinka he did control-tower duty at Camp No. 1
where the working prisoners were housed and only
on rare occasions entered Camp No. 2, where the
gas chambers, crematoria, and open pits, which
consumed the lives of over 500,000 human beings
during Federenko's stay at Treblinka, were lo-
cated. He claimed that while at Treblinka, from
April 1942 to August 1943, he never beat, shot, or
killed a single Jewish prisoner, with the sole ex-
ception of the morning of August 2, 1943 when
several hundred bedraggled prisoners staged a re-
volt and managed to stream through the front
gates into the surrounding forests. On that occa-
sion he shot at the prisoners but he could not
know whether he had in fact killed anyone.

In attempting to refute this version of Federen-
ko's duties the government introduced the testi-
mony of six survivors of the Treblinka revolt, all
currently residents of Israel, who testified that
Federenko regularly beat the arriving Jews, helped
prod them into the gas chambers, and executed
them in front of the large burning pits. He was
identified on the basis of his 1949 visa photograph
which was placed in a spread of about 20 different
photographs. This display the trial court deemed
"suggestive" in its placement of the Federenko
photograph; it pronounced that the identification
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of the defendant, and hence all the testimony con-
cerning him, was less than credible.

The only issue then before the court was
whether Federenko's admitted guard service and
admitted firing at escaping prisoners was, in itself,
sufficient evidence to warrant issuance of an order
of denaturalization. To resolve this issue the core
question became whether Federenko's entry visa
had been fraudulently procured; if so, he would
not have established five years of legal residence in
the United States-the precondition for lawful ac-
quisition of American citizenship. Federenko
claimed that his one misrepresentation-he had
put down on his visa application that he had been
a farmer at Sarny, Poland when in fact he had
been a guard at Treblinka-did not constitute a
"material" misrepresentation within the meaning
of the United States Code. This, he argued, was
because his service at Treblinka had been "invol-
untary" and hence, if disclosed, would not have re-
sulted in his exclusion from entry into the United
States.

The trial court first took notice of the fact that
the Displaced Persons Act under which Federenko
was admitted drew no distinction between those
who had assisted the Nazis voluntarily in the per-
secution of civilians and those who had done so
involuntarily. But this presented a problem, for if
"any assistance, whether voluntary or involuntary,
in connection with concentration-camp treatment
of civilian population would be sufficient to bar
that person ... it would bar every Jewish prisoner
who survived Treblinka because each one of them
assisted the SS in the operation of the camp."
Since it would be "absurd" to deem such conduct
"assistance" inasmuch as it was involuntary, and
took place under the utmost duress, the court felt
compelled to read the word "voluntarily" into the
act.

Having laid the groundwork, the trial court
then addressed the next issue-whether Federen-
ko's conduct was indeed involuntary, as he
claimed. We have already seen that the court
found no conclusive evidence to support a finding
that Federenko had volunteered for training as a
camp guard. It then tried to determine whether
the fact that Federenko may have had opportuni-
ties to escape from Treblinka rendered his service
voluntary in nature. The court took note of the
amazing statistic that the entire extermination op-
eration at Treblinka, an average of 2,000 killings
daily, was manned by only about 25 German SS,
15-20 ethnic Germans from occupied areas in-
volved largely in administrative tasks, and 200
armed Ukrainian guards. The guards had weekly
4-hour furloughs to the neighboring town and
some took advantage of this chance to escape. Of
those who tried, several succeeded; among those
less lucky some would always be shot as object les-
sons to the others.

Under these circumstances, the trial judge pro-
nounced, he could not, "seated in a comfortable

chair in an air-conditioned office," rule that Feder-
enko had been under a legal duty to risk his life
by attempting escape. Nor, ruled the judge, could
Federenko be expected to have refused orders to
fire at escaping Jews; had he done so, "there is lit-
tle doubt from the evidence that his execution
would have been swift and sure." To which the
judge added the following postscript:

For a prisoner-guard at Treblinka to have de-
nounced publicly the SS and what they were
doing there would indeed have been a dramatic
act of decency. It also would have been a dra-
matic act of self-destruction. As a court of eq-
uity, this court cannot impose such a duty upon
defendant.

On the basis of this chain of reasoning, the trial
court dismissed the case against Federenko.

II

As might be expected, the trial court's
decision aroused strong feelings.

Representative Joshua Eilberg, then chairman of
the Judiciary Committee's Subcommittee on Im-
migration, Citizenship, and International Law, re-
ceived an angry letter from the chief of the Nazi
war-crimes section of the Israeli police who called
the decision a "macabre joke." Eilberg himself pro-
tested the decision in a letter to the Attorney Gen-
eral. Untouched by the swirling storm of contro-
versy, the attorney at the Solicitor General's office
who was reviewing the case for purposes of a possi-
ble appeal noted, "The fact is that we do not know
today for sure if Federenko is a war criminal or
not."

Before the Solicitor General could decide
whether or not to proceed with an appeal, further
protests were lodged by Martin Mendelsohn, chief
of the newly constituted special-litigation unit
within the Immigration and Naturalization Serv-
ice, established for the express purpose of review-
ing over 200 files on alleged Nazi collaborators re-
siding in the United States. Mendelsohn wrote:
"As an admitted guard at the notorious Tre-
blinka, there can be little question, as the wit-
nesses testified, that [Federenko] was engaged in
crimes against humanity. There were no neutrals
at a death camp." The decision was made to ap-
peal the trial court's judgment.

On the road to appeal, however, a curious thing
happened. The case was transformed from one
whose primary emphasis was on crimes against hu-
manity, albeit within the context of a fraud pro-
ceeding, to one hanging on the issue of fraud, with
the matter of war crimes on the periphery. Two
supporting briefs filed on behalf of major Jewish
organizations did speak of the need to rectify the
failure "to bring to justice those guilty of the
enormities of the Holocaust" and "to understand
the nature of the crime committed." But the
Justice Department's approach was vastly dif-
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ferent, as can be seen in the following exchange
between the appellate bench and counsel for the
government:

The Court: What's the basis of the prosecution
of this man? Is it to establish that the things he
did were so reprehensible that they must be-
that action must be taken today? Or, is it-are
we going to make some law that is going to be
useful to the United States in further proceed-
ings of denaturalization? . . . Is this [case here]
because of the death camp service and because
of the relation to the Holocaust, or is it about
citizenship?

The Government: It's about citizenship.

To prove the point, the United States fashioned
its argument around a 1960 Supreme Court deci-
sion, Chaunt v. United States, which concerned
the definition of material misrepresentation in the
context of an application for citizenship. The gov-
ernment contended that under Chaunt it was suf-
ficient that truthful disclosure would have trig-
gered an investigation that might have changed
the outcome. In this argument it became irrel-
evant whether Federenko's service was "volun-
tary" or not, or whether indeed it truly constituted
the type of assistance to the enemy with which
Article 2 of the Displaced Persons Act was con-
cerned. The issue was no longer guilt for collab-
oration with the Nazis, but guilt for being less
than entirely candid, or careful-as the case may
be-in filling out one's visa applicatian some three
decades ago.

On June 28, 1979, at about the same time that
Mendelsohn's special litigation unit was being dis-
banded to make way for a much larger "anti-Nazi"
unit within the criminal division of the Justice
Department, the Court of Appeals rendered its
verdict. The judgment of the trial court was re-
versed and Federenko was ordered denaturalized
on the grounds that, applying Chaunt v. United
States, "it is not necessary that the government
prove the existence of facts which, in and of them-
selves, would have justified denial of citizenship."
The defendant appealed the decision to the Su-
preme Court.

III

SUALLY it is the Solicitor General who
Uargues on behalf of the government

before the Supreme Court, but either at the Jus-
tice Department or at the White House the Feder-
enko case was considered sufficiently important to
warrant argument by the Attorney General him-
self. This was to be Attorney General Benjamin
Civiletti's first and sole appearance before the
Court.

His argument was strangely empty of any sub-
stantive references to Federenko's role, and that of
others like him, in the perpetration of the Nazi
Final Solution. He made clear at the outset that

his concern was with current and future illegal im-
migration into the United States-illegal Mexican
aliens, not Nazis-and that a stringent standard of
fraudulent misrepresentation was necessary to
deter abuse of the immigration laws.

The Justices showed immediate concern. Was
not the standard Civiletti was urging, as adopted
by the Court of Appeals, unduly punitive? The
following question seemed to sum up their appre-
hension:

Supposing for example at the time he applied
for a visa they were only issuing visas to college
graduates or married persons or something like
that, and he concealed his marital status and his
educational status, and therefore, got a visa;
then came over and lived here for 20 or 30
years, and then filed the same kind of applica-
tion for naturalization as he did here. Would
the government be entitled to denaturalize that
person?

Civiletti's answer was unequivocal: "We can reach
back and denaturalize him for that fraud."

Fortunately, the Supreme Court did not agree.
It refused to endorse the broad definition of mate-
rial misrepresentation urged upon it by the gov-
ernment. It ruled that it was unnecessary to rely
on an interpretation of Chaunt because, in the
particular circumstances of this case, it was clear
that disclosure by Federenko of his Treblinka
service would have mandated his exclusion.

While not expressly overruling the broad inter-
pretation of Chaunt, the Court's judgment
seemed, as Justice Blackmun put it in his concur-
ring opinion, "to reject this approach." In Justice
Blackmun's view:

If naturalization can be revoked years or dec-
ades after it is conferred, on the mere suspicion
that certain undisclosed facts might have war-
ranted exclusion, I fear that the valued rights of
citizenship are in danger of erosion.

IV

THIs then brings us to the crux of the
case, at least as far as the Jewish ques-

tion is concerned. As indicated earlier, the Su-
preme Court ruled that the trial court erred in
reading the term "voluntarily" into the Displaced
Persons Act's exclusion of persons who "assisted
the enemy in persecuting civilian populations."
What then of the fear expressed by the trial court,
and echoed by Justice Stevens in his dissent, that
to read the statute as also excluding those who as-
sisted involuntarily would jeopardize the Ameri-
can citizenship of all Jewish survivors of extermi-
nation camps? The trial court pointed out:

Every Jewish prisoner who survived Treblinka
... assisted the SS in the operation of the camp.
Each did so involuntarily and under the utmost
duress. For example, working prisoners led ar-
riving prisoners to the lazaret to be executed; or
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wore armbands as part of the ruse at the lazaret;
or cut the hair of the females to be executed;
others played in the orchestra at the gate as part
of that ruse, etc. Technically, this is assistance.

The Supreme Court attempted to get around
the difficulties presented by the word "assistance"
by concentrating instead on the word "persecu-
tion." If a person had been guilty of persecution,
his citizenship would be in jeopardy. What "perse-
cution" meant within the context of the Displaced
Persons Act, was left unresolved by the Court.
Clearly, the Court ruled, it did not encompass the
activities of prisoners who did no more than cut
the hair of female inmates before they were exe-
cuted. Other cases, the Court allowed, "may pre-
sent more difficult line-drawing problems."

Thus the Supreme Court left open the possibil-
ity that, at least in theory, Jewish survivors of ex-
termination camps who did more than simply cut
the hair of female inmates before execution
(coaxed arrivals into the gas chambers under the
pretext that they were showers? beat or selected
Jews for execution, in the role of kapos?) could
have their citizenship revoked for participation,
even though under extreme duress, in the crimes
of the Holocaust. In essence, then, the Supreme
Court appeared to be implying that just as Feder-
enko's defense of involuntary behavior, in the
sense that he had no options which were not po-
tentially or in fact suicidal, could not excuse his
participation in the operation of an extermination
camp, so it would not excuse assistance on the
part of Jewish death-camp survivors.

The point was hardly novel in the annals of jur-
isprudence, but it had yet to be made in the con-
text of a denaturalization proceeding. And al-
though perhaps academic-it being highly un-
likely that the Justice Department would bring
proceedings against death-camp survivors-it
raised questions about Jewish responsibility dur-
ing the Holocaust which few had raised before.

The principle that duress, while excusing par-
ticipation in lesser crimes, does not pardon par-
ticipation in the destruction of human life is
well enshrined in Anglo-American criminal
law. Few law students fail to read such cases
as United States v. Holmes which hold that
if passengers or sailors must be thrown into the sea
in order to save other members of the group, the
terrible choice should be made by casting lots.
Similarly, if, in order to save his life, one of two
shipwrecked persons swimming in the sea sup-
ported by a plank thrusts the other off, he is guilty
of murder or manslaughter; and this is true even
if the other person was sickly and doomed to die
soon anyway. The Talmud draws the same conclu-
sion: it rejects the plea of necessity as an excuse

for taking life. If a man is threatened with death
unless he kills another, the Talmud provides (San-
hedrin 74a): "Let him rather kill you, but you
may not kill the other man. Who can say that your
blood is redder than his?"*

Needless to say, "line-drawing," as the Supreme
Court put it, is no easy task when what is at stake
is a person's culpability for not making the ulti-
mate sacrifice rather than participate in "persecu-
tion." Federenko's case was easy. There can be no
doubt that service as an armed guard, whose very
function was to insure that massive extermination
proceeded smoothly and without hitch, was active
collaboration in murder. But what of the Jews? It
is painful even to contemplate asking those who
survived, in circumstances where all conventions
of normal life disappeared, whether survival was
worth the price some had to pay. It is disconcert-
ing that this awful question should have been
raised in the trial of one who was on the side of
the murderers rather than of the murdered.

But there was little recourse for the Supreme
Court. To have accepted Justice Stevens's point of
view would have meant dismissing the case against
Federenko on the ground that the government
had failed to demonstrate that his conduct was
"voluntary," and this would have meant condon-
ing savagery. Perhaps a distinction could have
been drawn between the obligation of a soldier,
which Federenko had been, and civilian prisoners.
But the Court chose not to do so, perhaps mindful
of the lesson of the shipwreck cases that no one
may preserve his own life through taking anoth-
er's.

UESTIONS about moral, and indeed
Q even legal, responsibility in the face

of forces of massive evil continue to plague those
concerned with the legacy of the Holocaust. The
Supreme Court's decision in Federenko provides
no answer to these questions. But it does, ironi-
cally enough, provide a moral attitude. And it is,
as Justice Stevens pointed out, one never consid-
ered in the proceedings. Had the trial court's
judgment gone unchallenged, as was nearly the
case, guard duty at Treblinka would have been
condoned as an "involuntary" act. Had the Court
of Appeals ruling been allowed to stand, as the
government urged, the principle of accountability
for the taking of human life would have yielded
to selective application of dangerously broad
standards of fraud. As it turned out, the Supreme
Court fashioned its own dialectic, roughly hewn,
painful to swallow, but morally responsive to the
difficult challenge posed by this troubling case.

* See I. Rosenbaum, The Holocaust and Halakha (1976),
pp. 151-155.




